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lou Caracarr of Tabs, Merchant, 
— D gender, 


— 
AGAIN S T TN 


Alexander Blackwood, Merchant in E dinburgh, 


1 


with John Blackwood of London, Eſq; Brother to the Pur- 

ſuer. Their principal Trade was to the Province of 

Incatan in the Ein of Neu Mexico, under the Grant 
af the South Sea Company, and they fettled a regular Factory 
in the City of Campeachy, which continued till the Year 1739, 
yhen the War with Spain broke out. 

Upon this Occaſion the Company ſuffered a very great Loſs, 
by not having Time 'to withdraw their Effects, and by the 
ofs of many conſiderable Debts due to them, both in the 
paniſh and Britiſh Weſt Indies. 

Theſe Misfortunes induced the Defender, with Conſent of 
s Partner, to accept of a Commiſſion from the late Lord 
cart, as Director of the Hoſpital in the Expedition to the 
Indies, then under his Lordſhip's Command. He left the 1740. 
ects, or joint Stock of the Company, under the Care of 


us Partner at London, who applied the Proceeds honeſtly for 
A Payment 


|: the Vi 1726, this Defender entered into Copartnery 


* 
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Payment of the Company Debts, and ſupported the Credit of 
the Company in the beſt Manner he could, in hopes that the 
Defender, when in the Weſt Indies, might recover a Confider- 
able Part of their Debts and Effects, and thereby retrieve their 
Affairs.  - 5 
The Defender carried out with him a Parcel of Goods, and 


during his Stay in the Veſi Indies, exerted himſelf to the ut- 


moſt, ſo far as was conſiſtent with the Duty of his Office, for 
recovering the Debts and Effects of the Company, and, in the 
mean time, he allowed his Partner at London to draw his 
whole Pay, being 1/. 5-5. per diem, and to apply the ſame for 
paying off the Debts of the Company. 

But the Expedition proved unſucceſsful to the Publick, as 
well as to the Defender in his private Affairs; however, by 
his extraordinary Diligence and Care, he remitted the ful 


Price of the Goods carried out with him, maintained himſelf 


near three Years in an expenſive Country, paid out of his own 
Earnings above 360 J. Sterling of Company Debts, and reco- 
yered 600 J. Sterling of their outſtanding Debts in that Coun 
try. 5 | 
The Defender returned to London in the Year 1743, and 
his firſt Care was to ſettle Accounts with the Publick, which 
he did to their entire Satisfaction, and obtained his Diſcharge, 
and was put upon the Eſtabliſhment for Half-pay during his 
—_ 1 why 
His Partner and he continued to ſtruggle with their Affair 
with probable Views of retrieving them. The Defender paid 
away to the Company Creditors dis whole Earnings upon the 
Expedition, amounting from the Year 1740 to the Year 1745. 
to 20921. Sterling, as per Liſt certified upon Oath, and here- 
unto annexed. 35 $42 

At laſt they were obliged to give up all farther Attempts in 
Trade, and a Commiſſion of Bankrupt was iſſued againſt 
them upon the 19th of Auguſt 1745; and the Defender had 


pol 


( 3 
not then the leaſt perſonal Eſtate to diſcloſe, having nothing 
left but his Half-pay. 

In Proſecution of this Commiſſion, they obtained a Certi- 
ficare by the Commitſliouers, atteſted by their principal Cre- 
ditors, and confirmed by the Lord High Chancellor, of their, xy. 
having conformed in all Things to the Statutes relating to 1745. 

| Bankrupts, the Effect of which was to diſcharge them of. all 
| Debts owing by them ar the time they became bankrupt. 

And ſuch was the Senſe the Creditors had of their Integrity, 
| that ſome of their principal Creditors; particularly Alder- 
| man Arnold, Sir John Thomſon, and John Hanbo: Tough, offered 
them what Credit they pleated, to re-inſtate them in Trade. 
But this they declined ; and, if ic were neceſſary, the Defen- 
der can condeſcend upon ſuch a Train of Conduct by their 

| Creditors towards them, as evinces their Senſe of their Inte- 
girity and fair Dealing, ſo ſtrongly, as even to render the 
* Misfortune of their Bankruptcy honourable ro them. And 
| the Defender is happy, that he has had an Opportunity of 
tequiting their Generofity in ſome conſiderable Degree, tho” 
* not to the full Extent of his Wiſh and ſincere Inclination. 

For although, by the Certificate of the Lord High Chan- 
cellor, both Partners ſtood acquitted of all their former Debts, 
| yet this Defender, ſince that Time, by the Bleſſing of God 
upon his honeſt and well-meant Induſtry, having faved and 
{ acquired ſome Money, he has from time to time applied it 
| for paying off ſuch of the Company's Creditors as he thought 
| himſelf moſt bound in Honour and Conſcience to ſee diſ- 
| charged, and it appears from a Lift of theſe Debts, atteſted 
upon Oath, alſo annexed, that from the Date of the Certifi- 
| cate, to the 7th of December 1758, he has paid of the Com- 
| pany's Debts, to the amount of 2479 J. Sterling, though he 
| was not by Law liable for one Halfpenny of theſe Nebts. 

Alexander Black-wood, the Purſuer, happened to be Creditor 
to the Company in ſeveral Sums, at the Time of their Bank- 

ruptcy, he entered his Claim before the Aſſignees 9 the 
om- 
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Commiſſion, and drew his Dividend with the other Credi- © 
tors, but there remains a. conſiderable Balance due to him; 
and though the Defender moſt ſincerely wiſhed to be in a Si- Il © | 
tuation to pay off the Purfuer, and the whole Company's Cre- 
ditors, yet finding that impoſſible, he thought himſelf bound I © ! 
in the firſt Place to pay off ſuch of the Creditors as had ad- I © | 
vanced their Money to the Company, from perſonal Connec- iſ © 7 
tion and Confidence in him, and he left this Debt due to the 1 
Purſuer, to be diſcharged by his Partner, the Purſuer's own I join 
Brother, for whoſe Sake it was advanced, and who, he knows, ¶ pro- 
has the ſame honourable Intention to difcharge this Debt, if Il or s 
ever he ſhalt be in a Condition ſo to do. rupt 
This being the State of the Caſe, the Defender muſt own 1 
it was no ſmall Surprize upon him, when he found himſelf ¶ and 
attacked by a Proceſs in this Court, at the Inftance of this I his! 
Purſuer, charging him, the Defender, with Perjury and Fraud, ¶ and 
in not making a fair Surrender of his Eſtate to the Commiſ- ſend 
ſioners under the Statute of Bankrupt, and from thence 1 T 
concluding, that the Certificate of the Lord High Chancellor I a G. 
ought to be ſer aſide, and found by your Lordſhips to afford I ficat, 
no Protection or Defence againſt the Debt due to the Pur- I ſurre 
fuer, and that the Defender ought to be decerned to make ¶ Land 
Payment thereof accordingly, with Intereſt and Expence of in tl 
Proceſs. Righ 
The Defender pleaded the Lord Chancellor's Certificate, T. 
and the Statutes of England, in bar of the Action, for that, I That 
by theſe Statutes, particularly, 570. Geo. II. Cap. 30. F 7. Com 
it is enacted, That all Bankrupts, who ſhall ſurrender and ¶ tereſ 
conform, as by that Act directed, fhall not only be entitled ¶ the b 
< to the Allowances out of the neat Produce of the Eſtate, cover 
as therein mentioned, but ſhall be diſcharged from all Debts, Y *< 
** owing at the Time that ſuch Perſons did become Bankrupt, J“ fer 
and in caſe ſuch Bankrupt ſhall afterwards be impleaded for “ S: 
« any Debt due before he became Bankrupt, fuch Bankrupt “ ore 
may plead in general, that the Cauſe of Action did accrue I Ye 
| before 


« before the Time he became Bankrupt, and the Certificate 
« of ſuch Bankrupt's conforming, and the Allowance thereof 
« by the Lord Chancellor, ſhall be ſufficient Evidence of the 
Proceedings precedent to the obtaining ſuch Certificate, un- 
« leſs the Plaintiff can prove the faid Certificate was obtained 
« unfairly, or make appear any Concealment by ſuch Bank- 
« rupt, to the Value of 10/. Sterling.” 

The Purſuer founded his Anſwer upon the Exception ſub- 
joined to the above Clauſe of the Statute, and offered to 
prove, that the Defender had concealed two ſeveral Eſtates 
or Subjects, which belonged to him at the time of his Bank- 
ruptcy, each exceeding the Value of 10 /. 

The Cauſe was argued before the Lord Colſton Ordinary, 
and after full Debate, and a Proof allowed upon one Article, 
bis Lordſhip has taken the Cale to report to the whole Court, 
and this Information is humbly offered in behalf of the De- 
ſender. 

The Concealment firſt condeſcended on by the Purſuer, as 
2 Ground for ſetting afide the Lord High Chancellor's Certi- 
fcate was, That the ſaid 7ohn Cathcart, Defender, had not 
ſurrendered, but had concealed from the Commiſſioners, a 
Land Eſtate in Scotland, to wit, the Lands of Glendusk, lying 
in the County of Air, to which the ſaid John Cathcart had a 
Right, as apparent Heir to his Father, Re 

To this it was anſwered, in behalf of the Defender, jr/t, 
That he did not. conceal, but made a full Diſcovery to the 
Commiſſioners, at the Time of his Examination, of all the In- 
tereſt which he had in the Lands of Glenduik, according to 
the beſt of his Knowledge, and the Subſtance of which Diſ- 
covery was as follows: | 

„That the faid Lands of Glendusk belonged to the De- 
© fender's Father, and had been ſet by him for 8 J. 6s. 8 d. 
* Sterling of yearly Rent, but were then worth 10/. yearly, 
* groſs Rent. That theſe Lands had been adjudged in the 
* Year 1742, by Thomas ON upon a Bond granted by 
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« the Defender and John Blackwood in Company, bearing 
« Date in the Year 1737, and that the principal Sum, by- 
« gone Intereſt and Expences, did then exceed the Value of 
« the Lands.” 

This was the Subſtance of the Diſcloſure made by the De- 
fender to the Commiſſioners, from which ir appeared to them, 
that the Defender had truly no Intereſt in theſe Lands, which 
could be available ro the Creditors, and therefore they did 
not take it down in his Examination and Surrender, which is 
the Reaſon it does not appear upon that Record. If this Pur- 
ſuer had brought his Challenge, recently after the Execution 
of the Commiſſion of Bankrupt, when the Fact was as well 
known to him as it is at preſent, the Defender would have 
been able to have proved, by the Oaths of the Tommiſhoners 
and Aſſignees, who attended the Examination, that the a- 
bove Diſcloſure, touching the Lands of Glendusk, was truly 
made, but the Defender having delayed to bring his Action, 
till the whole Perſons employed in executing the Commiſſion, 
except one Gentleman, were dead, the Proof of the above Fact, 
depending entirely upon Memory, became very difficult. 

However, as the Defender was deſirous of giving the Lord 
Ordinary, and the Purſuer himſelf, all the Satisfaction which 
could reaſonably be demanded upon this Head, he therefore 
tranſmitted into Proceſs, his own Affidavit upon the Fact, as 
above ſtared; and as his Partner, Mr. Fohn Blackwood, was 
examined alongit with him before the Commiſſioners, and 
had the beſt Cauſe to remember what paſt upon that Occaſion, 
he thought it would give full Satisfaction to the Purſuer, to 
have the Fact confirmed by the Oath of his own Brother, 
Mr. John Blackwwood's Affidavit is all wrote with his own Hand, 
ſo that the Purſuer could have no Doubt of the Authenticity of 
it, and full Copies of both Affidavits are hereunto ſubjoined, 
from which the Defender hopes your Lordſhips will be fatif- 
fied, that the Concealment of his Intereſt in the Lands of 
Glendusk, as charged by the Purſuer, is groundleſs and unjuſt. 

| But, 


more 
from 
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But, 2dly, Suppoſing no Evidence had been adduced of the 
Defender's having made the above Diſcovery to the Commiſ- 
ſioners, yet the Lord Chancellor's Certificate muſt be available 


to exclude this Action, unleſs the Purſuer can prove, that the 


Intereſt which remained to the Defender, in the Lands of 
Glendusk, at the tjme of his Examination, and which he is 
ſuppoſed fraudulently to have concealed, did amount to the 
Value of 10 J. Sterling. This is clearly founded in Statute 
510. Geo. II. Cop. 30. § 7. above recited. 

Now the ſmall Farm in Queſtion, of the yearly groſs Rent 
of 10 J. Sterling, ſtood charged at the Time of the Defender's 


Examination, by Inhibition and Adjudication, upon a Bond 


in the Engliſh Form, conditional, upon Payment of 200 /. 
Sterling, with Intereit from the 29th Day of June 1737. 50 
ic is apparent that the penal Sum being reſtricted to the con- 
ditional Sum, with the legal Intereſt and Expences, as accu- 
mulated at the Date of the Adjudication in the Year 1742, 
with the growing Intereſt upon the accumulated Sum, to 
which the Creditor was by Law and Equity intitled, did a- 
mount, at the Time of the Defender's Examination, upon 
the 28th of Scprember 1745, to 3o Years Purchaſe of the 
Lands at the higheſt Rental; and therefore the Defender 
cannot be charged with a fraudulent Concealment of avy In- 
tereſt in theſe Lands, becauſe in Fact he had none. 

And, accordingly, when the Defender came afterwards to 
clear off this Debr, in Juſtice to Mr. Kennedy, who had been 
an old and faithful Servant to the Company, in many Voyages: 
to the Weſt Indics, as well as from natural Deſire of recovering, 
his ſmall paternal Inheritance, he paid no leſs than 3091. 183. 
Sterling, as the Amount of the principal Sum, Annualrents,, 
and Expences, excluſive of Accumulations, which Mr. Kcn- 
nech was by Law intitled to. And this Sum, the Defender 
does inſiſt, was more than the full Value of the Lands, and 
more than he would have given for them, if it had not been 
from the Motives above mentioned. 


The 
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The Purſuer, in Anſwer to the firft Defence above ſtared, 
inſiſted, that the Diſcovery alledged to have been made by 
the Defender, before the Commiſſioners, could be proved no 
otherways but by the Record of his Surrender and Examina- 
tion; and as to the Affidavit of his Brother Mr. Jom Black- 
wood, no Regard could be had thereto, becauſe it was ultro- 
neous, and emitted without any Authority from this Court. 
To this it wasreplied for the Defender, that it is well known 
to be a frequent Practice in the Examination of Bankrupts, 
that when a particular Eſtate or F und, belonging to the Bank- 
rupt, is diſcloſed to the Commiſſioners ; and it appears to 
them, that ſuch Eſtate or Fund is mortgaged, or otherways 
affected with Incumbrances, prior to the Bankruptcy, beyond 
its full Value, and no Suſpicion of Fraud occurs, that the 
Commiſſioners do not think it neceſſary to enter ſuch Diſco- 
very into the Surrender of the Bankrupt. And of this an In- 
ſtance occurred in the Surrender of Mr. John Blackwood, the 
Purſuer's own Brother, and which may conſiſt with his own 
Knowledge; for when Mr. Blackwood was examined before the 
Commiſhoners, he made a fair Diſcloſure and Surrender of his 
whole Land Eſtate; but in regard, three of the Farms were un- 
der Mortgages equal to their Value, therefore the Commiſſion- 
ers would not take theſe three Farms into his Examination 
and Surrender. And therefore the Purſuer with equal Rea- 
ſon might have impeached his Brother of Perjury and frau— 
dulent Concealment, as he now does the Defender. And 
the Caſe ſo ſtanding, it muſt appear to your Lordſhips to be 


a very extraordinary Plea of this Purſuer, that becauſe the 


Commiſſioners did not think fic to enter the Diſcovery which 
he made of the Farm of Glenduſk, into the Record of his 
Surrender, that therefore he muſt ſtand precluded from all o- 
ther Evidence of the Fact, and be held guilty of a fraudulent 
Concealment, contrary to his Oath, and thereby forfeit the 
Benefit of the Lord Chancellor's Certificate. | 

2h, 
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2dly, As to the Challenge made by the Purſuer of his Bro- 
ther's Aﬀidavit, as not being legal Evidence in this Court, 
the Defender for Anſwer called upon the Purſuer again and a- 


gain to give his Oath of Calumny, whether he had any Rea- 


E {on to diſbelieve or deny the Fact, as ſet furth in his Bro- 
; ther's Affidavit, and upon his purging himſelf of Calumny, 
the Defender offered to bring a Proof of the Fact under the 
E Anſwer. 

© ſuppoſing the Diſcovery of the Farm of Glendu/k to have been 
© truly made to the Commiſſioners in the Terms ſer furth by the 


Authority of this Court. But to this the Purſuer made no 


The Purſuer was pleaſed, in the ſecond place, to inſiſt, that 


Defender in his Affidavit, yet there was ſtill a fraudulent Con- 
cealment in ſtating the Amount of the Debt due ro Mr. 
E Kennedy the Adjudger, for that it appears from the Convey- 
ance of the Adjudication by Kennedy to the Defender, that 
80 /. Sterling, had formerly been paid to Kennedy by Captain 
Robert Cathcart, on account of the Defender, in Part of the 


| Debt; and theſe Payments muſt be preſumed ro have been 


made prior to the Defender's Bankruptcy : And therefore it 
© was a fraudulent Concealment in the Defender, when he ſet 
© furth to the Commiſſioners, that the Produce of the above 
Farm, if fold, would not fatisfy and pay the Debt due to Ken- 


* nedy ; becauſe, ſuppoſing the above 80 J. Sterling to have been 


paid before the Defender's Bankruptcy, this reduced the Debt 


to little more than 200 J. which was not the Value of a Farm 


of 10 J. Sterling of yearly Rent. 


To this it was anſwered for the Defender, That it is true; 


and appears from the Narrative of Kennedy's Diſpoſition, that 


Captain Robert Cathearz, the Couſin of the Defender, did pay 


80 J. Sterling to Kennedy, to Account of the Annualrents due 
upon his Adjudication, and the Reaſon of that Advance was, 
© that, when the Succeſſion to this ſmall Eſtate opened to the 
Defender by his Father's Death, he was then in very great 
: Trade, and as he was always ready to aſſiſt his Friends, he 


allowed. 


IO | | 


allowed his Uncle, the Father of Captain Robert Carhrart, who 
was an old Man, in very ſtraitned Circumſtances, to take Pof. MW n 
ſeſſion of that Farm for his Support, and to continue in the Cc 
Poſſeſſion till his Death, without Payment of any Rent. Mr, D 
Kennedy, the Adjudger, who had been an old Servant of the I is 
Company, was not rigorous in his Diligence; but after the o 
Statute of Bankruptcy was iſſued againſt the Company, and 2 
when he had no Proſpect, according to Appearances at that 
Time, of recovering his Payment in any other Way, than by WW P. 
getting into the Poſſeſſion of the Lands, he did then infiſt ibo C 
have old Mr. Carhcarr diſpoſſeſſed. In theſe Circumſtances, 10 
Captain Robert Cathcart, the Son of the old Gentleman, inter- ſo 
poſed, and advanced 80 J. Sterling, to Account of the Annual- i 
rents due upon the Adjudication, in order to prevent his Fa- 
ther from being diſpoſſeſſed, and took a Receipt to Account 
of the Debt due by Fohn Catheart. Of this Tranſaction, the 
Defender was entirely ignorant at the time, nor was he in 1 
Condition to reimburſe Captain Cathcart for ſome time after 
his Bankruptcy; but as ſoon as he got a little Money, by the 
Savings of his Half-pay, and by ſome little Buſineſs which he 
carried on, he paid off Captain Cathcart 80 l. which he con- 
ſidered as a Part of the Debt affecting Glendus, and paid up 
the Balance remaining due to Mr. Kennedy, upon his Adjudi- 
cation, amounting to 229/. 18 5. 3d. Sterling, and took 
from him a Diſpoſition of the Adjudication and Grounds of 
—_—_— Ws 
This being the State of the Fact, your Lordſhips will obſerve, 
that the Purſuer's Argument, for proving a fraudulent Conceal- 
ment, fails in the very. Foundation, in ſo far as he ſuppoſes, 
that the 80 /. was paid by Captain Catſcart to Kennedy, priot i we 
to the Defender's Bankruptcy, which is not true in Fact, not ruf 
has the Purſuer offered the leaſt Evidence of it. He is pleaſel ma 
indeed to ſay, that it muſt be preſumed that the Payment mad ſue 
by Captain Cathcart, was prior to the Bankruptcy, unleſs the at 
Defender will prove that it was poſterior. But the Defend th 
ca 


can ſee no Ground for this Preſumption ; the Purſuer's Affir- 
mation is, that the Defender was guilty of a fraudulent Con- 
cealment, in not diſcovering, that 80 J. Sterling of Kennedy's 
Debt was paid prior to the Bankruptcy: And the Rule of Law 
is, afirmanti incumbit probatio, eſpecially where the Tendency 
of the Fact affirmed, is to convict the Defender of ſo great 
a Crime as he is here charged with. ; 

But in order to ſatisfy your Lordſhips how groundleſs the 


Purſuer's Affirmation is, the Defender has produced Captain 


Cathcart's retired Bill to Mr. Kennedy, for the Sum of 37 /. 


| 10.5. Sterling, Part of the 80 J. dated in the Year 1746, which 
{ fo far diſproves the Purſuer's Allegation, and it is owing to 
| Captain Carhcart's Abſence from the Kingdom upon the pub- 
| lick Service, and to the long Delay of the Purſuer in bring- 
ing this Action, that the Defender has not been able to bring 
| fatisfying Evidence to your Lordſhips, that the other Payment 
| was likewiſe after the Date of the Bankruptcy. 


But ſuppoſing, for Argument's Sake, that Captain Carhcarz 


had paid the other Sum of 42/. 10 5. prior to the Bankruptcy, 
and that the Defender had been in the Knowledge thereof, 
when examined before the Commiſſioners, he apprehends that 
no Charge of fraudulent Concealment can lie againſt him, for 
| ſetting forth to the Commiſſioners, that the Price of the 
| Lands, if fold, would not ſatisfy and pay the Debt due upon 
| Kennedy's Adjudication, becauſe he till affirms, and the Pur- 
ſuer has brought no Proof to the contrary, that even after the 
above ſuppoſed Payment of 42 J. 10 5. the Value of the Lands 
was not equal to the Remainder of the Debt. 


The Purſuer was pleaſed to aſſert, that the Lands of Glendusk 


were worth a great deal more Rent at the Time of the Bank- 


ruptcy than 10/. fer annum; to which the Defender could 
make no other Anſwer, than that he agreed, that the Pur- 
ſuer ſhould be allowed a Proof, both of the Rental and Price, 
at which the Lands might have then ſold; but the Purſuer 


thought fit to decline ſuch Proof, and therefore, your Lord- 
ſhips 


ſhips will pay no Regard to what he may aſſert upon this 
Head. | | 

And therefore, upon the whole, he hopes he has fatisfied 
your Lordſhips, firſt, That he made no fraudulent Conceal- 
ment of his Intereſt in the Lands of Glendusk, but fairly diſ- 
cloſed the fame to the Commiſſioners. And, adh, Suppoſing 
he had made no Mention whatever of theſe Lands before the 
Commiſſioners, yet the Purſuer cannot ſet aſide the Lord 
Chancellor's Certificate, upon Pretence of that Concealment, 
becauſe he has not proved, that the Defender had any Inte- 
reſt in theſe Lands, which he could have ſurrendered to the 
Commiſſioners, equal in Value to 10 J. on the contrary, the 
Defender has proved, that the Lands ſtood charged with a 
Debt, ſecured by Inhibition and Adjudication, long prior to the 
Bankruptcy, exceeding, the higheſt Price, at which the Lands 
could have then ſold. | 

A ſecond Ground for reducing and ſetting aſide the Lord 
Chancellor's Certificate, was an alledged Concealment of a 
Houſe in Edinburgh, belonging to the Defender, formerly 
rented at 8 J. Sterling, and now at 67. per annum, and the 
Rents of which the Purſuer alledged had been uplifted by Mr. 
Alexander Macmillan, by Commiſſion from the Defender, for 
ſeveral Years, and applied by him for Payment of the Defender's 
Debts, and thereafter for the Behoof of the Defender's Siſter, 
Mrs. Campbell, and that the Defender had granted another 
Factory to Mr. George Wiſhart, in the Year 1744, for uplift- 
ing the Rents of this Houſe, for his Siſter's Behoof, 

In Anſwer to this, it was acknowledged by the Defender, 
that he had made no Diſcovery or Surrender, to the Com miſ- 
ſioners, of the above Houſe ; and the Reafon was, that the a- 
bove Houſe belonged the Defender's Father, and after his 
Death, the Defender being engaged in a very extenſive and 
promiſing Trade, and his Siſter, who was married ro Mr. 
Campbell, Miniſter at Denoon, not having received Payment of 
her Proviſion, from her Father, the Defender both verbally 

NR | and 
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and by Letters, agreed that fe hand have this Houſe to her- 
ſelf ; and although the Defender made up no Titles to this, or 
any Part of his Father's Eſtate, nor made any formal Con- 
veyance to his Siſter, yet that ſhe had received the Rents of 
the Houſe from her Father's Death, and directed every thing 
concerning it, without the Participation of the Defender. 

It appears from the Oath of Mr. Macmillan, that he up- 
lifted the Rents upon a Factory, containing a Power to fell, 
granted by the Defender's Father in the Year 1723, and ap- 
plied the Rents for his Behoof, and after his Death account- 
ed for them to Mrs. Campbell, but never paid any Part of them 
to the Defender. It alſo appears, from the Oath of Mr. 
George Wiſhart, that he uplifted the Rents by an Order from 
Mrs. Campbell, and for her Behovof only, for ſeveral Years 
preceeding the 1744, and it appears that Mrs. Campbell alone 
gave Directions about ſetting, repairing, and managing che 
Subject, and it was ſo much underſtood, that the ſole Right 
of this Houſe belonged to Mrs. Campbell, that Mr. Wiſhart 
depones, That ſome Years ago, finding the Expence of 
« Reparations, and of upholding the Roof, to be very conſi- 
derable, he adviſed Mrs. Campbell, that it would be better 
© to ſell the Houſe, and that ſhe deſired him to do what he 
thought proper; that he, the Deponent, did thereupon 
« conſult with Tradeſmen, but no Purchaſer offering, and 
© the Expence of Repairs coming to be leſs, he adviſed 
« Mrs. Campbell not to fell it, as he did not think that the 
„ Houſe would have fold for more than 50/.” — 

As to the Factory granted by the Defender to Mr. Miſbart, 
in the 1744, which the Purſuer chicfly lays hold of, as Evi- 
dence that the Defender was in the Right and Poſſeſſion of 
this Houſe, at the Time of his Bankruptcy, and therefore 
ought to have ſurrendered it to the Commiſſioners, it took 
its Riſe from a very fimple Cauſe. Mrs. Campbell, or Mr. 
IWiſhart, by her Order, had uplifted the Rents for many Years, 
but finding ſome Obſtruction in the Recovery of the Rents, for 
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want of a legal Title in her Perſon, ſhe applied to the Defen- 
der, her Brother, who thereupon granted the Factory to Mr. 
Miſburt, for uplifting the Rents for her Behoof, as the moſt 
ready Method of maintaining her in the Poſſeſſion; but as 
the Defender did not conſider this Step as anyways inconſiſ- 
tent with what he had formerly ſignified to his Siſter, fo it 
appears from Mr. Wiſbart's Depoſition, that after receivin 
the above Factory, he confidered Mrs. Campbell, as the ai 
herſelf, as in the ſole Right of the Subject, and having Power 
to ſell the ſame. 8 

And accordingly, after Mrs. Campbell's Death, when Co- 
lin Mackay, her Grandſon, wrote to the Defender upon the 
Subject of this Houfe, his Anſwer was, That he had given 
up all Right in it to his Siſter many Years ago; and as his 
«© Mother was the only Child the left, ſhe might do with it 
« what ſhe pleaſed.” And this Anſwer was made to Mr, 
Mackay, before the Defender had the leaſt Knowledge or Ima- 
gination of the Challenge now brought by the Purſuer upon 
the Subject of this Houſe. | 2 

And the Caſe ſo ſtanding, the Defender, for Anfwer to th 
Challenge of a fraudulent Concealment of this . Houſe, ſays, 
That though he had made no formal Conveyance thereof to 
his Sifter, yer, as he had never received one Half-penny of 
the Rents from his Father's Death, fo he underftood, after 
what had paſt betwixt him and his Siſter, that he had no 
Sort of Right or Intereſt in this Subject; and ir did not occur 
to him, that he was bound by Law tro ſurrender a Subject, 
which he underſtood and believed to belong to his Siſter, by a 
moſt juit Title ; and, if he has erred in the Law, of which 
he never had any Knowledge or Underſtanding, he hopes no 
Court will conſtruck that Error into a wilful Concealment, of 
Intention to detiaud his Creditors. His Character, through 
the whole of Life, and particularly his Conduct to his Cre- 
ditors, ſince Bankruptcy, muſt exeem him, in the Opi- 
nion of all Mankind, from the ſevere Imputation of a wilful 
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W concealment of this petty 6+ 0, of purpofe to defraud 
them, which is now endeayoured to be thrown upon him. 
If the Purſuer thinks it for his Intereſt, he may, no doubt, 
adjudge this Houſe upon a ſpecial Charge againſt the Defen- 
der, as Heir to his Father. But as the Defender had truly 
given up all Title he had co this Houſe, in favours of his Si- 
© iter, long before his Bankruptcy, and at the time of his Ex- 
© mination, did not conceive, that he had the ſmalleſt Title 
or Intereſt in it, nor has exerciſed, ſince that Time, any Right 
or Title over it, though his own Neceſſities before, and for 
© ſome time after his Bankruptcy, were very great, he cannot 
think your Lordſhips will conſtruct his Omiſſion to ſurrender 
this trifling Subject, which he truly underſtood to belong to 
bis Siſter, upon the moſt juſt Title, was ſuch an intentional 
and fraudulent Concealment of his Eſtate, to the Prejudice of 
his Creditors, as ought to forfeit him of the Benefit of the 
Law, aſcertained to him by the Lord Chancellor's Certifi- 
cate. 

The Purſuer was pleaſed to ſay, That it is not incumbent 
upon him to enter into the Conſideration of the Defender's 
Motives or Views, in not ſurrendering the above Subject: It 
© is ſufficient for him to prove, that the legal Right ſtood in 
him at the time of his Surrendry, and that he did not diſcloſe 
the ſame to the Commiſſioners ; for that the Forfeiture of the 
Certificate is laid upon the bare Concealment, by the Bank- 
rupt, of his Eſtate or Effects, to the Value of 10 J. Sterling, 
© without Neceſſity of proving, that ſuch Concealment pro- 
cecded from an Intention to defraud the Creditors. 

* But the Defender cannot allow himſelf ro think, that your 
© Lordſhips will admit of this ſevere Conſtruction of fo merciful 
a Statute, The very Word Concealment imports the omitting 
to ſurrender, what the Bankrupt knows at the time to belong 
to him: And, indeed, the Purſuer's Doctrine would lead to 
very abſurd and unjuſt Conſequences, which will occur to your 
Lordthips, without further Illuſtration. The Senſe and juſt 
BY ER OOO | Conſtruction 
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Conſtruction of the Statute upon this Point is abundantly clear 
from the Oath required of the Bankrupt, in order to intitle 
him to the Lord Chancellor's Certificate. He ſwears, ** That 
« he has not removed, concealed or embezzled any of his 
« Effects or Eſtates, real or perſonal, or any of his Books of 
« Accounts, Papers, or Writings relating thereto, With ay 
1 Jutent to defraud his Creditors.” Theſe are the Words of the 
Oath, which was taken by the Defender upon his Surrender, 
and therefore it is incumbent upon the Purſuer to diſprove 
that Oath, and to ſhow that he wilfully concealed this Houſe, 
knowing that it did then belong to him, with an Intent 
zo defraud his Creditors, When he does ſo, the Defender vil 
chearfully ſubmit to the Penalty of forfeiting his Certificate; 
but as he is perfectly conſcious of his own Integrity, ſo he 
hopes, that his after Conduct, in paying off his Debts, 10 
the Amount of 2479 /. Sterling, after he was legally diſcharged, 
will fatisfy your Lordſhips, that he could not poſſibly intend, 
by not ſurrendering this trifling Houſe, of 50 J. Value, to de- 
fraud theſe Creditors, for whoſe Payment he devoted the 
Savings of his Half-pay, and of all his after Induſtry, from 
the Day he obtained the Lord Chancellor's Certificate. 
The Purſuer produced before the Lord Ordinary, the Opi- 
nion of an Engliſh Council, upon the general Caſe of a fray- 
dulent Concealment, which renders the Opinion of no Uſe in 
the preſent Caſe : But as the Queſtion now before your Lord- 
ſhips, ariſes from an Engliſh Statute, and muſt be determine 
according to the Genius and Practice of the Law of England, 
the Defender thought it would not be diſagreeable to your 
Lordſhips, to have the Opinion of Council, learned in the 
Law and Practice of the Courts of England, upon the Effect 
of his having omitted to ſurrender the Houſe in queſtion, 
and the Caſes and Opinions produced for both Parties are 
hereto annexed, for your Lordſhips Peruſal. | 
In reſpect whereof, it is humbly hoped, your Lordſiips 
will have no Difficulty in diſmiſſing this Action. 
_ THO. MILLER. 
Follows the Writings referred to above, by way of Appen- 
dix, viz. 5 
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Affidavit of John Cathcart, Defender. 


Oun CaTHCART of Chandois-ſtrect, in the Pariſh of Sr. 

Paul's, Covent-garden, maketh Oath, and faith, That he, 
this Deponent, and John Blackwood of Soho-ſquare, in the Pa- 
riſh of St. Anne's, Weſtminſter, were, and continued to be 
Partners in Trade, under the Firm and Signature of Black- 
wood and Cathcart, from the Year 1726, until the Year 1745, 
when a Commiſſion of Bankruptcy was iſſued againſt chem; 
and that, fince the iſſuing of ſaid Commiſſion, they had no 
Concern jointly in Trade. 

That, ſoon after the Commencement of the War with 
Hain, in the Year 1740, this Deponent, with Conſent and 
Approbation of the ſaid John Blackwood, went to the Weſt-In- 
dies, Director of the Hoſpital, in the Expedition under the 
Command of the late Lord Cathcart ; that he left all their 
Effects and joint Stock under the Care of-the ſaid John Black- 
wood, which this Deponent believes he applied honeftly to 
the Payment of their joint Debts; and that this Deponent 
provided himſelf with Neceſlaries, and what he wanted for 
ſaid Expedition, on his own ſeparate Credit. And this De- 
ponent farther maketh Oath, and ſaith, that he did, from the 
Year 1740 to the Year 1745, when the ſaid Commiſſion of 
Bankruptcy was ifſued againſt them, pay out of his own pro- 
per Monies and Effects to the joint Creditors of the faid John 
Blackwood and this Deponent, and, for their joint Account, 
upwards of the Sum of two thouſand Pounds Sterl. and that, 
lince the iſſuing of ſaid Commiſſion, and their having received 
their Certificate, according to Law, from their Creditors, this 
Deponent hath voluntarily paid to divers of their joint Credi- 
tors, the Sum of two thouſand four hundred Pounds Sterl. and 
wwards, conform to a Liſt of Debts hereunto annexed, and 
lened by this Deponent. ak 
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And this Deponent farther maketh Oath and faith, that 


on his Examination before the Commiſſioners and Aſſignees 


of the ſaid Commiſſion of Bankruptcy, he made a full Diſ- 
covery of his whole Eſtate, real and perſonal, particularly of 
the Farm of Glenduſt in Scotland, which was, at that time, the 
only and all the real Eſtate, he, this Deponent had, or was 
intitled to; that the ſame Farm was ſeized upon by Thomas 
Kennedy, for a Bond Debt, which the ſaid John Blackwood and 
this Deponent owed him ; that it might be of the Value of 
ten Pounds a-year ; and that the Produce of it, if fold, would 
not fatisfy and pay the ſaid Debt: That this Deponent alſo 
told faid Commiſſioners and Aſſignees, that he had no perſonal 
Eſtate to diſcloſe, having paid the whole thereof to the Credi- 
tors of the ſaid 7% Blackwood and this Deponent, all which 
would probably now appear, if this Deponent could find any 
Minutes of the ſaid Examination, but, after a diligent Search 
and Inquiry, none can be found, the Aſſignees, the Attorney 
to the Commiſſion, and the Commiſſioners, being dead, as 
this Deponent is informed, and believes. And, laſtly, this 
Deponent maketh Oath, and faith, that, though he told the 
{aid Commiſſioners and Aſſignees, that the ſaid Farm of Glen 
duſk might be worth ten Pounds per annum, yet he knows, 
that, in his Father's Lifetime, when lett, for many Years, to 
Gilbert Macconnel, ſaid Macconnel only paid eight Pounds fix 
Shillings and eight Pence Sterl. of yearly Rent: That this 
Deponent's Father died about thirty Years ago, ſince which 
Time this Deponent has allowed, and now does allow ſome of 
his poor Relations to poſſeſs the ſaid Farm, and that he never 
has received any Rent, or other Advantage, from it : That 
he never entered Heir to his Father, but ordered all his per- 


ſonal Eſtate to be given to ſaid Relations: That he never was 


infeft in the ſaid Farm of Glenduſt : That this Deponent, in 
the Year 1747, conſidering that the above mentioned Thomas 
Kennedy had, for many Years, ſerved the faid John Blackwood 
and me, this Deponent, honeſtly, in many. Voyages to the 
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Meſt-Indiet, he, this Deponent, deſired James Ferguſon, Wri- 
ter in Air, to pay him the before mentioned Bond, with Intereſt 
and Charges, which was done, and amounted to 309/. 187, 
3 J. Sterl. as will appear by his Letter to me, dated 23d July 
1747, hereunto annexed; but what Aſſignment he took, on 
Payment of ſaid Debt, this Deponent cannot ſer forth, the Pa- 
rs relating to this Tranſaction ſtill remaining in the Cuſtody 
of faid James Ferguſon, and never ſeen by this Deponent ; nor 
does this Deponent remember any farther Inſtructions given to 


faid James Ferguſon, when he wrote to him to pay Tho- 
mas Kennnedy, | | 


ſigned on Cathcart, 
Weſtminſter, to wit, ( * 1 


ſworn before 2 70 (ſigned) A. Borradale. 
December 1758. | my 


Affidavit of Mr. John Blackwood. 

ON Bracxwoop of Soho-ſquare, in the Pariſh of St. 
Anne's, Weſtminſter, voluntarily maketh Oath, and faith, 
That he, this Deponent, and Fohn Cathcart of Chandois-ſtreet, 
in the Pariſh of St. Paul's, Covent-garden, were, and conti- 
nued to be Partners in Trade, under the Firm and Signature 
of Blackwood and Cathcart, from the Year 1726 until the Year 
1745, when a Commiſſion of Bankruptcy was iſſued againſt 
them; and that, ſince the iſſuing of ſaid Commiſſion, they 
have had no Concern jointly in Trade. Thar, ſoon after the 
Commencement of the War with Hain, in the Year 1740, 
the faid John Cathcart, with the Conſent and Approbation of 
this Deponent, went to the J/eſt-Indies, Director of the Hoſ- 
Mal, in the Expedition under the Command of the late Lord 
And this Deponent further maketh Oath, and faith, 
mat the ſaid John Cathcart did, from the Year 1740 to the Year 
1745, when the faid Commiſſion of Bankruptcy was iſſued 
| againſt 
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againſt them, pay out of his own proper Monies and Effeck, 
to the joint Creditors of him, this Deponent, and the faid 
Fohn Cathcart, and, for their joint Accounts, upwards of the 
Sum of two thouſand Pounds Sterling; and that, ſince the 
iſſuing of ſaid Commiſſion, and their having received their 
Certificate, according to Law, from their Creditors, he, the 
faid John Cathcart, hath voluntarily paid to divers of their 
joint Creditors, the Sum of two thouſand four hundred Pounds, 
and upwards, according to the Liſt of Debts hereunto annex- 
ed. And this Deponent farther maketh Oath, and faith, that 
he alſo has paid ſeveral Sums of Money to his Creditors, ſince 
the iſſuing of ſaid Commiſſion. And, laſtly, this Deponent 
maketh Oath, and faith, that he was preſent at the Examina- 
tion of the ſaid John Carhcari, before the Commiſſioners and 
Aſſignees to the faid Commiſſion of Bankruptcy, and did 
hear him acquaint the faids Commiſſioners and Aſſignees, that 
he had a ſmall Eſtate in Scotland, which was adjudged, by 
the Law there, to one Thomas Kennedy, one of the joint Cre- 
ditors of the ſaid Fohn Cathcart and this Deponent, for a Sum 
larger than the Value of faid Eſtate or Farm; and this) De- 
ponent does verily believe, that the ſaid 7ohn Cathcart as well 
as himſelf, did then make a true, faithful and juſt Diſcovery 
of all he was then worth, poſſeſſed of, or intitled unto. 


| (Signed obhn Blackwood. 
Weſiminſter, to wit, 1 


ſworn 00 (ſigned) A. Borradale. 
December 1758. | 
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LIST of Debts 


2 


—— 


paid by Jabn Cathcart to the Cre- 


ditors of Blackwood and Cathcart, out of his own 
proper Monies and Effects, via. 


From the Year 1740, to the iſſuing of the Commiſſion 
of Bankruptcy in 1745. 


O Edward Satchwell, Gun- 
ſmith, in parc 

To William Hay, Silkman, do 

To John Champaign, Cooper, do 

To John Hall for Rent, in full 

To John Glen for ditto, do . 

To Tho. Plumſted, Ironmonger, 
ditto 

To Sam. Mandevill, Taylor, do 

To Duty of Engliſh Spirits in Ja- 
maica, per the St. Quintin, 
18 J. 155. Currency . 

To Charges in recovering out- 
ſtanding Debts, 28 J. do . 

To Mr. Potts, Oilman, in full 

To Mr. Parker for Wharfage, do 

To Nathaniel Laws, <a 
ditto 

To William Paterſon, our Book- 
keeper, do 


To Mr. William Orem, do 


40 
43 
30 IO 
24 1 
14 14 


6 
2 
40 16 8 
62 14 9 


I 


20 


35 18 


1 
22 19 6 


52 2 4 
23 19 10 


Carried * 442 7 7 


. 
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| Ea 6:6 
Brought over 442 7 7 
To Our Note to Jonathan Perry 115 
To Mr. Warner for Mr. Swartz 40 | 
To Our Note to Captain Burnet 55 13 


To do to Mr. Newland . 10 6 
To John Gray, for Inſurance 123-13. v 
To Our Bond to Archibald Law 96 8. 6 
To John Keith for Freight per _ 
Thomſon b [2-6 
To Mr. Bruce for Wages, in full 50 
To Mr. Buſh, Maltſter, lo 38 7 
To My Partner, Mr. Blackwood, TE N 
in Caſh . 36 16 | = T 
To Thomas White in Full of _ x | Z 
Bond for 500/. a 323 7 ro —_— 
To Robert and John Hamilton, | | B. 
paid them in Jamaica, i in part 330 = 
To Mr. Clark, in part of our 
Debt to Mr. Baſtie . 1350 
To Our Bond to Captain Burn, --: 
ER 188 12 8 - _ 
To William Richardſon, in part = 
of our r Bond b 1090 


— — 2092 16 7 


After the Commiſſion of Bankruptcy, to this 7th De- 
cember 1758. E 


To Mr. Adamſon, Attorney to 


the Comiſſioner . . 
To Mr. Carre, Attorney at Law, 
8 16 


To Our Note to William F. erguſon 20 


6—— CES 
88 


Carried over 56 11, 


« 9 
„ #& bite 
Brought over 2 IT 


N To The above Edward — 


more in part 30 
To the above William Hay, 
5 more in part 48 17 
To the above William Richard- 
” fon, more in part 518 IL 1 
To the above R. and J. Hamil- 
ton, more in part 983 5 


To David Campbell, my Ne- 
© phew, in ful! 388 16 4 
Io Robert Cathcart, my Couſin, 


in full . 243 13 

K | To the above J. Champaign, in 

1 full . . „ 10 

1 5 — 22479 13 5 

. ed from preceeding Page 2092 16 7 
4572 10 


* Amounting in the whole to Four thouſand five hundred 
and ſeventy two Pounds and ten Shillings Sterling. 


"M0 = 75 £ (Signed) | John Cathcart. 


: Letter, James Ferguſſon 0 John Cathcart. 
VM,. John Cathcart, 
1 
OUR Favours of the th came to hand the 16th, and 
| wrote Mr. Kennedy, that you inclined to have his Debt 
=A and deſiring to know, where he would meet me, that 
we might ſertle the Matter. I waited on him Yeſterday, 
| when the Matter was communed upon, and he agreed to take 
his principal Sum, Intereſt, and neat Expences, as by the Ac- 
count annexed, and to grant the Exoneration and Conv ey- 


ance in the Terms you propoſe, amounting the whole, as on 
the 


—_—_— 


1741. 
June 1. 


1742. 
Nov. 1. 


24 ) 
the 29th Auguſt, to 2291. 185. 35 d. and have got from Mr. 
Kennedy the Adjudication, to make out the Deed of Convey. 


ance, which ſhall be ready by the Time your Return to this 
can reach me, with Captain Cathcart's Declaration, that 0 + 
im 


have fatisfied him for the 60 J. and Mr. Kennedy's Bill on T 
for 351. which, he ſays, was for ſome Inſurance you recovered 


for him for 15/. beſides the 20/. If you incline to remit the a 


Money, its well, or, if it is more convenient for you, that [ Þ 


ſhould draw on my Brother, he may write me ſo. You ſee t 


is propoſed to pay the Debt the 29th proximo. 
I am, 


r, 23d Jaly ; 
ws _—_ (Signed) Ja. FERGUSSON. 


Sir, your moſt humble Servant, 


Meſſicurs John Blackwood and John Cathcart Merchants in 
© London, o Thomas Kennedy, late of London, Shipwrigh, Þ * 

Debitor. | | 3 
To principal Sum by Bond, - - 200 75 
Annualrent from the Date, to 29th Auguſt 1747, 101 13 41 


0 "Bs: | L. 301 13 4Þ 
Paid by Captain Robert Cathcart's Remittance 60). . 
by Mr. Kennedy's Bill on ditto, - 20 J. 80 


E Reſts C. 221 13 4Þ 
To Ihe following Expences. + 

To Robert Macmurray's Account diſ= a 

charged, - - $ 2 
To ditto's other Account of Expences 

of Adjudication, diſcharged, 4 13 + 
To Hugh Gray, Meſſenger, for exe- 

cuting the Inhibition in Carrick, 3 


To Poſtage of ſeveral Letters from 


Carried over 7 1 4. 


, ; 
; 4 
* 
o 


a Bond, and was alſo a Creditor of B. on his ſeparate Bond. 


1 
3 4. 
| | Brought over 7 1 44 221 13 4 
1747, Feb. 7. To Incidents with 
Mr. Macdonal, to write| to Mr. 
Currie Merchant in London, 


K May, To Poſtage of a Letter paid 


here, ſent Mr. Currie, = 6 


3 To Caſh to Mr. Currie, for his 


Pains, and Poſtage of his “Letters 
to Mr. Macdoual, - fi 


| To paid Mr. Macdoual for poſtage 


from London, and ary. 4h of the 
Bond returned, = 7 
8 4 11 


J. 229 18 2: 
The Expence ſeem all juſtly laid out, the one Half of them 


F 
in negotiating the Bond at London, by Mr. Auaret Hunter, 
1 Mr. Currie, &c. 

] + £-301 13 4 


8 4 11; 


. C446 


A. was a Creditor of B. and C. Copartners, on their joint 


A Commiſſion of Bankrupt was ſome Years ago awarded and 


F iſſued againſt B. and C. and A. proved both his joint and ſe- 


| parate Debts under the ſaid Com miſſion. 


A. received a Dividend of two Shillings and Sixpence in the 
Pound, in reſpe& of his faid Debts, proved under the faid 
F | Commil on, which Dividend was made to the Creditors, out 
| of the ſeparate Eſtate of B. only, and no Part of the Eſtate, 
belonging to the Copartnerſhip, or of the faid C. was deliver- 
ed up, and B. and C. afterwards obtained their Certificates 
3 under the ſaid joint . C. is now able to Pay 
V 5 80 


f 
| 


Debts. 


joys, can the Certificate under the Commiſſion be recalled, 
and can A. recover what remains due to him in the joint 


Bonds of B. and C. and on the ſeparate Bond of B. or on F 
either, and which of them againſt C. and how is it adviſeable | 


for A. to proceed, for Recovery thereof ? 


Anſwered. J apprehend, if any of the Creditors of C. can 
make it appear, that C. at the Time of his laſt Examination, 
made any Concealment of his Eſtate and Effects, to the Va- 
lue of 107. and upwards, that it will annul and make void the 
Certificate as to C. but not in reſpect of B. unleſs ſuch Con- 


cealment be alſo with his Privity, and that A. may bring his x 


Action againſt B. and C. on their joint Bond, and if B. {hall 
plead the Certificate, that A. may notwithſtanding proceed 


againſt C. who made a fraudulent Concealment, by virtue of | 


the Statute 10. Q. Anu. cap. 15, but that A. cannot proceed 
againſt B. on his ſeparate Bond, as B. hath obtained his Cer 
tificate, unleſs in caſe of a Concealment, with his Privity. | 


Quer. 2. As C. is now in a Capacity to pay his Creditors, 
under the ſaid Commiſſion, can they compel him thereto, ſo 
far as fifteen Shillings in the Pound, out of his preſent Eſtate, 
and how? . 


Anſwered, T apprehend, that if C. has rendered the Cer- 
vificate void againſt himſelf, by fraudulent Concealment of his 
Effects, at the Time of his laſt Examination under the Com- 
miſſion, that all his Creditors are at Liberty to bring Actions 
at Law againſt him, for the Recovery of their Debts. 

| (Signed) FRAN. CAPPER. 
Liucoli's Inn, 3oth March, 1758. CASE 


his ſeveral Creditors, under the ſaid Commiſſion, their full 3 


Quer. tt, Should it be proved that C. made a Conceal- | I 
ment of his Eſtate or Effects, by not diſcloſing any Intereſt 
he had in Poſſeſſion or Reverſion, in the Eſtate he now en- 
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CASE of A. 


London, 234 July, 1759. 
A. was bred a Merchant, and in 1726, ag oY ech be 
Meſt- Indies in good Circumſtances, and that Year became Part- 
ner in Trade with B. a Weſt-India Merchant in London. In 
1729, A. 's Father, C. died, and left only A. and his Siſter, 
who had then many Children, and was not rich; for which 
Reaſon, A. gave her, amongſt other Things of C.'s Eſtate, 


A Dvelling-houſe in Edinburgh, of about 5, 6, or 71. yearly 


Rent, but ſubjected to the Repair and Upholding the Roof of 
the whole Building, it being the uppermoſt Storey : This A. 
did only by a Letter, in which he deſired her, either to keep 
it or ſell it: She choſe the firſt, and has received the Rents 
of it ever ſince 1726, for there were about three Years Rent 
due when C. died, in 1729. | 

In 1745, A. and his Partner B. failed, and a Commiſſion 
of Bankruptcy iſſued, under which they diſcloſed their Eſtate, 
and behaved ſo much to the Satisfaction of their Creditors, 
that they ſigned their Certificate, and A. and B. were diſ- 
charged. A. on his Examination, did not diſcloſe the above 
Houſe, becauſe he deemed ir his Siſter's Property, for the 


© Gift of it to her was in 1729,—Sixteen Years before the 


Bankruptcy. 

A and B, after obtaining their Certificate, were no longer 
Partners ; but they both reſolved to uſe their utmoſt Endea- 
vours, by all honeſt means, to fave and get Money, and to 
pay from time to time what they could ſpare to their Credi- 
tors, though legally diſcharged. A had ſome Succeſs, and 
from the Date of the Certificate, to December laſt, 1758, he 
ſpared to his Creditors, and paid them above 2400 /. paying 
the poor Tradeſmen firſt, his own Kinſmen next, and leav- 
ing the rich Creditors to the laſt, who are not yet all _ 

| B. has 


28 
B. has a Brother E. and a Kinſman in Scorland, who were Cre- 
ditors. A. in the Plan he laid down to act by with regard 
to his Creditors, left E.'s whole Debt, and the half of B.'; 
Kinſman's Debt, to be paid by B. A. has paid the half of 
B.'s Kinſman's Debt, as he intended. E. being diſpleaſed at 
this Preference, brought an Action laſt Year 1758, againſt A, 
in the Court of Seſſion in Edinburgh, and alledges that the a- 
bove Houſe is ſtill the Property of A.'s Creditors, becauſe he 
did not convey it to his Siſter, as the Law in Scotland directs, 
by an Aſſignation and Infeftment : And further, that A's Cer- 
tificate or Diſcharge from his Creditors is forfeired, becauſe 
he did not diſcloſe this Houle, as Part of his Eſtate, upon his 
Examination. 5 | 

A. is totally ignorant of the Laws of Scotland, having lived 
out of it for theſe 40 Years paſt. A.'s Siſter died about a Year 
ago, and the Papers of her Family are ordered to be ſearch- 
ed for A.'s Letter in 1729, wherein he gave her the Houſe. 
The Words of A's Oath before the Commiſſioners, upon which 
the Lord Chancellor's Certificate iflued, are, That he has 
« not removed, concealed, or embezzled, any of his Effects, 
< real or perſonal, or any of his Books, Accounts, Papers, or 
„ Writings relating thereto, with an Intent to defraud his Cre- 
„ ditors, or whereby he may receive any Profit, Poſlibility of 
„Profit, Benefit or Advantage whatſoever.” 

All of the above Facts, Oc. being conſidered, eſpecially his 
Conduct towards his Creditors, after obtaining his Certificate; 
as alſo, that he has been, for theſe forty Years paſt, and ſtil 
is eſteemed an honeſt, fair Man, in all his Dealings, without 
the leaſt Stain on his Reputation. 


Quer. 1. Can A be deemed in his Oath to have concealed 
this Houſe, not then worth above 40 J. or 50 J. with an In- 
tention to defraud his Creditors? 
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Query 2. If the Court of Seſſion find it a fraudulent Conceal- 
ment, 1s it your Opinion that A would find Relief, by appeal- 
ing to the Houſe of Peers, on the Suppoſition that he could 
clearly prove all the above Facts, except his Letter to his Siſ- 
ter in 1729, which poſſibly may not be found? 


Anſwer to Query 1. Under the Circumſtances of this Caſe a- 
bove ſtated to me, I am of Opinion, that there is no Colour 
to ſet aſide all the Proceedings under the Bankruptcy, relative 
to the Diſcharge of A, and his Certificate in 1745, upon a 
Pretence of Fraud. | 

The Concealment was not fraudulent. He conſidered the 
Houſe as given to his Siſter in 1729, ſixteen Years before the 
Bankruptcy ; the Value is trifling, and he has acted an ho- 
nourable Part towards his Creditors, whoſe Demands he has 


| been gradually paying to the utmoſt, though he was diſcharged 


in Law. 


Anſwer to Query 2. Tam of Opinion, that the Facts ſtated 
will intitle A to Relief in Scotland, by a Diſmiſfion of E's 
Suit, and prevent the Neceſſity of an Appeal. 


September 14th, 1759. 3 
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